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Oiginal Filed
June 1, 2001

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Case No. 01-30923- SFM
PACI FI C GAS AND ELECTRI C COVPANY, Chapter 11
a California corporation,
Debt or .
PACI FI C GAS AND ELECTRI C COVPANY, Adversary Proceeding
a California corporation, No. 01-3072
Plaintiff,

V.

CALI FORNI A PUBLI C UTI LI TI ES

COW SSI ON, and LORETTA M LYNCH
HENRY M DUQUE, RI CHARD A. BI LAS,
CARL W WOOD, and GEOFFREY F. B
intheir official capacities as
Commi ssioners of the California
Public Uilities Comm ssion,

Def endant s.

VEMORANDUM DECI SI ON ON APPL| CATI ON FOR
PRELI M NARY | NJUNCTI ON, MOTI ON TO DI SM SS
AND MOTI ON FOR SUWMVARY JUDGVENT

| . | nt r oducti on

In the mdst of an unprecedented energy crisis in California,
one of the largest public utilities in the country, reportedly

henmorrhaging billions of dollars in operating | osses, has sought
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relief under the Bankruptcy Code.! Even the npbst experienced
bankrupt cy observers no doubt considered such a step unthi nkabl e
just a few nonths ago. Now that utility — Pacific Gas and

El ectric Conpany (“PG&E’) — has called upon this court to prevent
enforcement of a decision by its California regulator. PGE
bel i eves - perhaps accurately - that that decision wll have

i mrense adverse consequences to it and perhaps to its ability to
reorgani ze successfully in this Chapter 11 case.

Prelimnarily the court enphasizes what this adversary
proceeding is not about. It is not about a power struggle between
a federal bankruptcy court and an agency of the executive branch
of California governnent. Nor is it about second guessing or
preenpting the wi sdom of that agency. It is not about a conflict
between federal and state law. Nor is it about setting retai
electric rates. Mst inportantly, it is not about solving PGE' s,
or California' s, or the country’s energy crisis. That is for
others to attenpt.

What this adversary proceeding is about is determning
whet her the Congress, the Suprenme Court of the United States, and
the United States Court of Appeals for the Ninth Grcuit have
permtted federal law to prevail over state |aw such that this
court may assist the debtor. |In other words, did Congress give
P&E t he neans under the Bankruptcy Code to halt those state
proceedi ngs and procedures that may bring about the dire

consequences that it predicts? Reduced to its sinplest terns,

! Unl ess otherw se indicated, all chapter and section
references are to the BankruEtcy Code, 11 U.S. C. 88 101-1330, and
all rule references are to the Federal Rules of Bankruptcy
Pr ocedur e.
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PGXE asks this court to rule that its regulators cannot carry out
a portion of their state-created mssion; in turn the agency and
its menbers ask the court to determne either that the court |acks
the ability even to respond to PG&E s request, or in the
alternative, that PGE s request be denied so that its relief, if
any, will be found in state adm nistrative or judicial proceedings
or federal non-bankruptcy courts.

The court has considered P&&E s Prelimnary |njunction
Application, the defendants’ Mdtion To Dismss, their Mtion For
Summary Judgnent, all declarations, requests for judicial notice
and ot her papers filed in support of or opposition to the
application and notions, the argunents of counsel, the nenorandum
of the Attorney General of the State of California, as am cus
curiae, and the oral argunents of all counsel, including counsel
for the Oficial Commttee of Unsecured Creditors (the “OCC),
presented at the hearing on May 14, 2001.

For the reasons that follow, the Prelimnary |Injunction
Application will be denied; the Mdtion To Dismss wll be
granted; and the Mdtion For Sunmary Judgnent will be denied as
noot .

1. Procedural Background

On April 6, 2001, PGRE filed its voluntary Chapter 11

petition, and on April 9, 2001, it filed its Conpl aint For

I njunctive Relief. Thereafter, on April 25, 2001, it filed its
First Amended Conpl aint For Injunctive And Declaratory Relief
(“First Anmended Conplaint”). In the First CaimFor Relief of the
First Amended Conpl ai nt, PG&E seeks declaratory relief under 28
US C 8§ 2201 and 11 U. S.C. 8§ 362(a) that the automatic stay of 11
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US C 8§ 362(a)(1) and (3) applies to the proceedi ngs descri bed
below. In the Second CaimFor Relief, PGE seeks a prelimnary
and permanent injunction staying enforcenment of the Ordering
Par agr aphs descri bed below as “... necessary to insure PGE s
successful reorgani zation and preserve the court’s jurisdiction
over this matter.”?

Wth the initial papers filed on April 9, 2001, PGE al so
filed an ex parte application for a tenporary restraining order
and for an order to show cause regarding a prelimnary injunction,
together with supporting declarations and a nmenorandum of points
and authorities. Through a series of stipulations between PGE
and defendants California Public Utilities Comm ssion
(“Commi ssion”), and California Public Utilities Comm ssioners
Loretta M Lynch, Henry M Duque, R chard A Bilas, Carl W Wod,
and Geoffrey F. Brown, all in their representative capacities
(“Comm ssioners” and collectively with the Conm ssion, “CPUC),
the parties agreed that PGE s ex parte application for a
tenporary restraining order would be treated as an application for
a prelimnary injunction (“the Prelimnary |njunction
Application”), that CPUC would file a notion to dism ss, and that
the matter would cone before the court for argunent on May 14,
2001. Pursuant to the stipulation, CPUC filed its notion to
dism ss for |ack of subject matter jurisdiction and failure to
state a claim (the “Motion To Dism ss”); while not specifically

mentioned in the stipulations, in the alternative CPUC noved for

2 By stipulation of the parties, the Third C ai m For
Rel i ef, seeking a declaration concerning the effect of 11 U S. C
§ 108(b), has been withdrawn fromthe First Amended Conpl aint.
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summary judgnent (“Motion For Summary Judgnent”).

The matters were argued on May 14, 2001. Appearances are
noted in the record.?
1. lssues

A. Does sovereign imunity prohibit the court from deciding

the nerits of this case?

B. |s the Ex Parte Young exception to the sovereign

imunity defense available to PGE, as agai nst the

Conm ssi oners?

C. Does the section 362(b)(4) police and requl atory power

exception to the automatic stay apply?

D. May the court enjoin the Commi ssioners under section 105

in view of their claimof sovereign i nmunity?

E. If an injunction could issue, should it?

F. Is CPUC entitled to dism ssal?

V. Discussion*
California Assenbly Bill No. 1890 (Stats. 1996, Ch. 854)
(“AB 1890") was signed into | aw on Septenber 23, 1996, to

i npl enment deregul ation of electricity utilities. The legislature
anticipated that market forces would drive prices “at |east 20
percent” |ower by April 1, 2002. Nevertheless, the legislature

determned that it was “proper” to freeze retail rates at only ten

3 The OCC also filed a notion to intervene, and adopted by
reference PGRE s First Amended Conplaint. The court grants that
notion. Nobody has chall enged PG&E s al | egati ons that
jurisdiction and venue are proper in this court, and that this
adversary proceeding is a core proceeding.

4 The foll ow ng di scussion constitutes the court's
findings of fact and conclusions of law. Fed. R Bankr. P
7052(a) .
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percent below their |evels as of June 10, 1996, for a period from
1998 into 2002, in order to “allow el ectrical corporations an
opportunity to continue to recover” certain “transition costs.”
Public Util. Code 8§ 330(a) & (s) (added by AB 1890). Inits
Menor andum of Points and Authorities in support of the Prelimnary
| njunction Application, PGE characterizes the resulting
transition charge as rei nbursenment for having previously been
“required to invest in facilities that, in a nore conpetitive
environnent, would |ikely be unproductive.” One exanpl e,
according to CPUC, is the construction costs of nucl ear power
plants. PG&E estimates that these transition costs — al so known
as “stranded costs” — anmount to approximately $7 billion.

AB 1890 required utilities to propose a transition “cost
recovery plan,” using their anticipated profits based on operating
costs being less than the frozen rates. The rate freeze would end
on “the earlier of March 31, 2002, or the date on which the
comm ssi on-aut hori zed costs for utility generation-rel ated assets
and obligations have been fully recovered.” Public Uil. Code
8§ 368(a). PG&E and other utilities “shall be at risk for those
costs not recovered during that tine period,” and the transition
costs are to be collected “in a manner that does not result in an
increase in rates to custonmers of electrical corporations.” |d.
88 330(v) and 368(a).

The Comm ssion established two types of accounts to
di stingui sh recovery of transition costs from other operations.
Mont hly revenues are accounted for in a Transition Revenue Account
(“TRA”). After deducting certain operating costs and ot her

expenses, any remainder — called “headroonf — is available to pay
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for the utility’ s transition costs. Those transition costs are
tracked in a Transition Cost Bal anci ng Account (“TCBA’). See
Comm ssi on Deci sion No. 97-10-057, 76 C P.U.C. 2d 140, 1997 Cal.
PUC LEXI S 988 at pp. *11-*12 and *26-*27 (10/22/97).

The Comm ssion did not initially specify exactly how the TRA
and TCBA woul d be cal cul ated, and at the heart of this adversary
proceeding is the Conm ssion’s uncertainty whether negative
nmont hl y bal ances — al so known as the “di sconnect” or
“undercol | ections” — should be transferred fromthe TRA to the
TCBA. |If negative nonthly bal ances were transferred to the TCBA,
the utilities would take | onger to recover their transition costs,
which in turn would prolong the rate freeze. Prolonging the rate
freeze woul d appear to favor utilities in periods when operating
costs are significantly below the revenue fromfrozen rates, and
conversely woul d appear to disfavor utilities in periods when
operating costs are at or above the revenue fromfrozen rates.

In 1997 the Conmm ssion approved a cal culus that all owed
negati ve balances to be transferred fromthe TRA to the TCBA. See
Comm ssion’s Energy Division Resolution (“Res.”) E-3514,
Attachment 1 § 5.i, 1997 Cal. PUC LEXIS 1267, at pp. *46-*47
(12/16/97). 1In 1998, however, the Comm ssion reversed itself and
determ ned that transferring negative bal ances to the TCBA woul d
be the equival ent of inappropriately transform ng operating | osses
fromthe TRAinto a new set of transition costs eligible for cost
recovery. See Res. E-3527, Discussion { 5, 1998 Cal. PUC LEXI S
1027, at p. 9 (11/19/98). In 2001, in response to a petition by
consuner group The Uility Reform Network (“TURN'), the Comm ssion

reversed itself again and required PGE and another utility to
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transfer the negative balances to the TCBA. Comm ssi on Deci sion
No. 01-03-082, 207 P.U R 4th 261, 2001 Cal. PUC LEXIS 217
(3/27/01) (the “Accounting Decision”).?®

The Accounting Decision stated that, given the “accounting
adjustnents” it was ordering, the utilities “have not recovered
all of their stranded costs” and therefore “under AB 1890 the rate
freeze has not ended ....” [d. at 20. The Comm ssion’s stated
basis for the “accounting adjustnments” was that:

It is inconsistent with the intent of AB 1890
to continue to allowthe utilities to appear to
i ncur substantial liabilities in their operating
costs on the one hand, while they continue to
recover substantial anmounts for accel erated capital
costs on the other.
Accounting Decision p. 27.

Accordingly, the Comm ssion required the negative as well as
the positive nonthly balances in PG&E s TRA to be transferred to
the TCBA, which it called a “true-up.” The Comm ssion rejected
the utilities’ argunents that:

(1) [the] true-up would result in operating
expenses being transforned into transition costs;

(2) AB 1890 did not subject the utilities to the
ri sk of non-recovery of FERC ®] and CPUC- approved

5 The Accounting Decision also determned, inter alia,
t hat PG&E was experiencing “serious financial shortfalls” due to
hi gh whol esal e e ectricitymﬁrices. Mor eover, the Comm ssion held
that | egislative actions, ile not entirely ending the rate
freeze, gave it enhanced authority to raise rates to a limted
extent. See Accounting Decision, pp. 6-22 and 56-57. Relying on
t hat enhanced authority, the Accounting Decision granted P&E s
request for a three-cents per kilowatt-hour rate increase.

6 FERC i s the Federal Energr Regul at ory Conmi ssi on, which
has exclusive jurisdiction over wholesale electricity sales and
interstate transm ssion under section 201 of the Federal Power
Act, 16 U.S.C. § 824. P&E filed an action against the

Comm ssioners alleging violations of 42 U S.C. § 1983, the Federal
Power Act, and the Constitution’s Suprenmacy C ause, Commerce
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costs of providing service to their custoners;

(3) the accounting changes woul d be tantanmount to
retroactive ratenmaking; and (4) the changes could
deprive the utilities of a fair rate of return and
result in confiscating rates.

Accounting Decision, p. 26.
At the end of the Accounting Decision the Conm ssion
i npl enented these requirenents in an “Interim O der” which states:

7. The Petition to Mddify Resol ution E-3527
... Is granted. The balance in PG&E s [and anot her
utility s] respective Transition Revenue Account]|s]
(TRA) shall be transferred on a nonthly basis to
each utility’'s respective Transition Cost Bal anci ng
Account (TCBA). This action shall be effective as
of January 1, 1998.

8. P&E [and the other utility] shall file
advice letters within 15 days of the effective date
of this decision to revise their tariffs as
necessary. PGEE [and the other utility] shal
attach reports that restate the TRA [and] TCBA ...
[accounts] in conpliance with this decision. The
advice letters shall be deened in conpliance with
this decision only upon the witten approval of the
Ener gy Divi sion.
Id. p. 57, InterimOder Y 7 and 8 (the “Ordering Paragraphs”).
On April 6, 2001, PGRE filed its chapter 11 petition. That
date was ten days after the Accounting Decision was issued and
five days before the end of the InterimOder’s 15-day conpliance
period. On April 23, 2001, the court approved a stipulation
bet ween PG&E and CPUC providing that “PGE shall have an extension

to comply with the provisions of [the] Odering Paragraphs ... up

Cl ause, Takings C ause, Equal Protection C ause and Due Process
Clause (Anend. XIV). Pacific Gas and Electric Co. v. Lynch et al.
(C.D. Cal., Case No. CV 01-1083- RSW. (SHM?). As part of these
argunents, PGE clainmed that the CPUC violated the “filed rate
doctrine,” which generally prohibits State agencies fromsetting
public utility retail rates lower than the utility’ s whol esal e
costs. That case was disnm ssed w thout prejudice on May 2, 2001,
on grounds of ripeness.
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through and including the later of (a) May 21, 2001, or (b) seven
days after entry of a witten order on PGE s application for a
prelimnary injunction.” |f PG&E has its way on the Prelimnary
I njunction Application, it wll be free to ignore the Ordering
Par agr aphs, thus enhancing its position that the transition costs
have been recovered and AB 1890's rate freeze ended in m d-2000.
In turn, the Conm ssioners wll be unable to enforce via civil or
crimnal measures any of the ordering provisions of the Ordering
Par agraphs. The remai nder of the Accounting Decision will be
unaffected by any injunction this court would issue.

A. CPUC s sovereign immunity i s not absol ute.

Under the 11th Amendnent to the Constitution, as construed by
a litany of United States Supreme Court decisions, states are
imune fromsuit in federal court unless they have wai ved
sovereign imunity or other exceptions to the doctrine apply.
Sem nole Tribe of Florida v. Florida, 517 U S. 44 (1996); Edel man
v. Jordan, 415 U. S. 651, reh. den., 416 U S. 1000 (1974); Schul man
v. California (In re Lazar), 237 F.3d 967 (9th Cr. 2001). This

doctrine has been applied to actions initiated against states’ in
t he bankruptcy court, and has been extended to bar a declaratory
relief action regarding state tax liability and whether that tax
is dischargeable. Mtchell v. Franchise Tax Board, State of

California, 209 F.3d 1111 (9th G r. 2000).8

! Sovereign imunity extends to agencies of the state,.
P&E does not contest that the Conmission is entitled to assert a
sovereign imunity defense.

8 As Lazar noted, sone courts have ruled that Section 106

is effective as a waiver of the states’ sovereign imunity, on the
basis that the Bankruptcy Code “was enacted pursuant to Section 5

-10-




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

P&E argues that its requested relief against the

Comm ssioners falls within what is known as the Ex Parte Young

exception to sovereign imunity. See Ex Parte Young, 209 U S 123

(1908). As discussed below, that exception permts prospective
relief against officers of the state based on “the fiction that

such a suit is not an action against a ‘State’ and is therefore

not subject to the sovereign imunity bar.” Agua Caliente Band of
Cahuilla Indians v. Hardin, 223 F.3d 1041, 1045 (9th G r. 2000),
cert. denied, us _ , 121 S.C. 1485, = L.Ed.2d
(2001).

CPUC relies on Idaho v. Coeur d' Al ene Tribe of Idaho, 521

U S 261 (1997), and argues that the court should not even

consider the Ex Parte Young exception, because the exception

all egedly does not apply where there is a “special sovereignty
interest” at stake. CPUC clainms the relief sought by PGE in this
adversary proceeding would “drastically interfere with
California s ‘special sovereignty interest’ in regulating its
electric utilities inthis tinme of crisis.”

The court rejects CPUC s “special sovereignty interest”
contentions. CPUC relies on a part of the primary opinion in

Coeur d"Alene in which only two of the Justices joined. Both the

concurring opinion and the dissenting opinion reject the notion

that sonme sovereignty interests are so “special” that a federa

of the Fourteenth Anendnent — which has | ong been recogni zed by
the Suprenme Court as a valid source of congressional power to
abrogate state's El eventh Anendnment imunity.” Lazar, 237 F.3d at
901, n. 15 and acconpanying text (citing cases but not deciding
issue). The Ninth Grcuit rejected this theory, however, in
Mtchell and this court is bound by that ruling. Mtchell, 209
F.3d at 1118-1120.
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court should never consider the Ex Parte Young exception. See

Coeur d’ Alene, 521 U.S. at 296 (O Connor, J., rejecting principal

opi nion’s “vague balancing test”) and at 298 (Souter, J.,
di ssenting) (noting that Justice O Connor’s view “is the
controlling one”).

Mor eover, even if CPUC s view of the | aw were correct, the
court does not believe that an action to restrain enforcenent of
two paragraphs of the Interim O der underm nes any “speci al
sovereignty interest” of California.® Therefore, the court wll

consi der whether the Ex Parte Young exception applies in this

adver sary proceedi ng.

B. The Ex Parte Young exception to the sovereign imunity

defense is available to PGE, agai nst the Conmi SSioners.

In Ex Parte Young a railroad conpany’s sharehol ders filed

suit against a Mnnesota railroad and warehouse comm ssion and the

attorney general of the State of Mnnesota, Edward T. Young

° Arguably the Ordering Paragraphs sinply require
accounting entries, to reflect the fait acconpli effectuated by
t he Accounting Decision. Wether or not the court takes that
limted a view of the Ordering Paragraphs, PGSE s request to stay
their inplenmentation or enforcenent is unlike the relief sought In
Coeur d’Alene. Plaintiffs in that case sought to divest the State
of any ownership interest or even regulatory control over the
subnerged | ands of “[o]ne of the Nation’s nost beautiful |akes.”
Coeur d’ Alene, 521 U. S. at 264 (Erinar opinion). The majority of
t he Suprenme Court Justices thought such relief would have affected

“ldaho’s sovereign interest in its lands and waters ... in a
degree fully as intrusive as alnost any conceivable retroactive
l evy upon funds in its Treasury.” |d. at 287 (primary opinion).

In contrast, P&&E s request for a stay or injunction Is nowhere
near as intrusive. See also Agua Caliente, 223 F.3d at 1048 (“the
guestion posed by Coeur d’ Alene is not whether a suit inplicates a
core area of sovereignty, but rather whether the relief requested
woul d be so much of a divestiture of the state’s sovereignty as to
render the suit as one against the state itself”) (enphasis in
original).
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(“Young”), to enjoin their enforcenent of rates prescribed by
state law. The sharehol ders conplained that the rates were
confiscatory and violated the Constitution of the United States,
and they obtained a prelimnary injunction. Young, believing that
the injunction violated the 11th Amendnent, sought and obtai ned a
state court wit commandi ng the conpany to adopt the rates. The
federal court held Young in contenpt, he was taken into custody,

and he filed a petition for a wit of habeas corpus with the

Suprene Court. The Suprene Court dism ssed Young's petition,
hol di ng that, even though states are protected by sovereign
imunity, actions can be brought against state officials in their
representative capacity if they are violating federal |law. See

Sem nole, 517 U.S. at 72 n. 16 (Ex Parte Young is the “[n]ost

not abl [e]” avenue for ensuring state conpliance w th bankruptcy

and other federal laws). The theory of Ex Parte Young is that the

state cannot “inpart to [its] official inmmunity from
responsibility to the suprene authority of the United States,” and
an “injunction to prevent himfromdoing that which he has no
legal right to do is not an interference with [the officer’s]

discretion ....” Ex Parte Young, 209 U.S. 159, 160, 167. See

al so Agua Caliente, 223 F.3d at 1045.

CPUC argues that Ex Parte Young only applies to an “ongoi ng”

violation of federal |aw See Seninole, 517 U. S. at 72 n. 16

(using this term nology), and Coeur d’ Alene, 521 U S at 294

(O Connor, J., concurring) (same). CPUC says that the Comm ssion
i ssued its Accounting Decision on March 27, 2001, prior to P&E s
April 6 Chapter 11 filing, and that since then neither the

Comm ssion nor the Conmm ssioners have done anything to enforce the

13
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Accounting Decision, or nore particularly, the Odering
Par agr aphs, agai nst PG&E. Thus, CPUC contends, there is no
ongoi ng viol ation of |aw

The court disagrees with CPUC s interpretation of Ex Parte

Young. The plaintiffs in Ex Parte Young sought to enjoin the

“threat” that allegedly confiscatory rates would be enforced, and
the Suprene Court stated:

The various authorities we have referred to
furnish anple justification for the assertion that
i ndi vi duals who, as officers of the state, are
clothed with sonme duty in regard to the enforcement
of the laws of the state, and who threaten and are
about to commence proceedings, either of a civil or
crimnal nature, to enforce against parties
affected an unconstitutional act, violating the
Federal Constitution, may be enjoined by a Federal
court of equity from such action.

Ex Parte Young, 209 U S. at 155-156 (enphasis added).

Later in the sane opinion the Suprene Court was even nore
explicit in rejecting an argunent that the state statute nust
specifically direct the officer being sued to enforce its
provisions. The Court stated that in earlier rate-nmaking cases

“the only wong or injury or trespass involved was the threatened

commencenent of suits to enforce the statute as to rates, and the

threat of such conmencenent was in each case regarded as
sufficient to authorize the issuing of an injunction to prevent
the sane.” 1d. at 158 (enphasis added).

The court is convinced that the Odering Paragraphs present

sufficient “threat” that CPUC w Il 1nplenent or enforce the
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Accounting Decision to cone within the Ex Parte Young exception.

P&E has all eged that such inplenentation or enforcenment woul d
violate federal law — by violating the automatic stay, and on
vari ous other grounds including its argunent that the Accounting
Deci si on i nposes an ongoi ng confiscatory rate or “taking” in

violation of the Constitution. P&E is entitled to have the

court’s ruling whether the automatic stay will “freeze” the status
quo and give it a “breathing spell” from such all eged viol ations

of Federal |aw, or whether the court will enjoin such all eged
violations. See Hillis Mdtors, Inc. v. Hawaii Auto. Dealers’
Ass’n, 997 F.2d 581, 585 (9th Cir. 1993) (stay designed to freeze
status quo); Delpit v. Conm ssioner, 18 F.3d 768, 771 (9th G

1994) (stay designed to give debtors breathing spell).

Under these circunstances the court is satisfied that there

10 As already noted, the Suprene Court has reaffirnmed the
validity of Ex Parte Young in Semi nole and COeur d’ Al ene.
Moreover, in Agua Caliente the Ninth Crcuit Lected an ar gunent
that was very simlar to CPUC s argunent. 1In that case the
California State Board of Equalization (the “Board”’) assessed food
and beverage sales taxes, allegedly in violation of federal |aw,
agai nst a native American Indian tribe (the “Tri be” Li ke CPUC
in this case, the Board threatened enforcement but had not
actual ly conmenced enforcenent: the Board “informed the Tribe
that if it failed to pay the tax within one nonth, the Departnent
of Al coholic Beverage Control [the ‘ABC ] would suspend its
al coholic beverage license.” Agua Caliente, 223 F.3d at 1044.
Li ke PG&E, the Tribe brought an action for declaratory and
injunctive relief. As in this case, in which CPUC has agreed not
to enforce the Ordering Paragraphs until after the court’s
decision, in Agua Caliente the ABC and its director “agreed not to
suspend the Tribe's liquor |icense Eending t he outcone of the
l[itigation.” [d. at 1044. Gven this absence of any pending
enforcenent action, the defendants in Agua Caliente argued that
the federal courts should not intervene and that the Tribe had an
adequate renedy at |aw — nanely, payin? the tax and then suing for
a refund in state court on the basis of its federal clains. As
this court does, the Ninth Crcuit rejected these argunents and
hel d that Ex Parte Young appli ed.
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has been at the mninuma prinma facie allegation to permt P&E to

i nvoke the Ex Parte Young exception and seek an injunction agai nst

t he Conmmi ssioners.! The court therefore reaches the nerits of
t hese i ssues.
C. Assuni ng the automatic stay applies under sections

362(a) (1) and (3), the exception in section 362(b)(4)

al so applies.

PGXE seeks a declaration that the Ordering Paragraphs cannot
be i npl enmented and enforced because, under 11 U.S.C. 8§ 362(a)(1),
such acts would constitute “comrencenent or continuation” of an
adm ni strative proceedi ng “agai nst the debtor that was or could
have been comrenced before conmmencenent of [PGE s bankruptcy]
case.” PG&EE al so seeks a declaration that such acts are stayed
under 8 362(a)(3) because they woul d “exercise control over
property of the estate.”

PGXE argues that inplenenting the Ordering Paragraphs wl|
cause the estate to lose $4 billion until the rate freeze ends on
March 31, 2002. 1In addition, PG&E argues that what CPUC descri bes
as nere “accounting adjustnents” could permanently bar P&E from
recovering its transition costs, including over $7 billion already

accunul ated in the TCBA as of the petition date.

1 No serious argunent has been put forth by PGE t hat
woul d prevent dism ssal of the Conm ssion whether or not an
i njunction may issue agai nst the Comm ssioners under the Ex Parte
Young exception to sovereign inmunity.

12 CPUC clains that if the Accounting Decision is reversed
then the TRA and TCBA can be restated. Wen pressed at oral
argunent, however, counsel for CPUC woul d not say whet her
restating the accounts woul d nake any difference to PGE s actua
ability to recover its transition costs, which m ght end when the
rate freeze ends.
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The court assumes w thout deciding that inplenenting or
enforcing the Ordering Paragraphs woul d be “continuation” of a
pre-petition adm nistrative proceeding “agai nst” PGE.'* The court
al so assunmes w thout deciding that inplenmenting and enforcing the
Ordering Paragraphs would be acts “to exercise control "' over at
| east three types of “property of the estate” — the current cash
and ot her assets of the estate that may have to be expended to pay

i ncreased operating expenses w thout a corresponding rate

13 CPUC argues that the Accounting Decision is
“legislative” in nature and therefore is not within section
362(a)(1l). CPUC cites no authority for such a broad exception to
the automatic stay. CPUC appears to be arguing that its actions
are of general application, and not directed specifically
“against” PGXE wthin the nmeaning of section 362(a)(1).

P&E, on the other hand, argues that CPUC is nerely
adj udicating “private rights.” PGS&E argues that TURN initiated a
proceedi ng agai nst PG&E by filing its petition “against” PGSE and
In derogation of P&&E s “private right” to be paid its transition
costs (see footnote 15, infra). In addition, P&E argues that the
Ordering Paragraphs are directed specifically agai nst PGE and
nmust be inplenmented by far nore than mnisterial actions, all of
whi ch nake the proceedings nore |ike an ongoi ng “adjudi cati on” and
less like “legislation.”

14 There is sone disagreenent in the cases whether
regul atory actions are really acts to “control” property of the
estate within the neaning of section 362(a)(3). Cf. Inre
Burgess, 234 B.R 793 (D. Nev. 1999) (holding that revocation of
brothel’s license was an act to control proPerty of estate, but
noting that sone authorities hold that regul ati ons governing use
of a license do not “control” estate property). The courts
hol ding that regulation is not “control” of estate property may
have been influenced by the fact that, prior to the 1998
anendnents to the Bankruptcy Code, the “police and regul atory”
exception in Section 364(b)(4) did not apply to Section 362(a)(3).
See 1d. The Ninth Crcuit apparently was not anong those courts.
See Hillis Mtors, 997 F.2d 581 (holding, prior to 1998
anmendnents, that dissolving debtor corporation while automatic
stay was in effect was stayed as an act to exercise control over
estate property) and Maricopa County v. PM-DVWReal Estate
Hol dings, LLP (In re PM-DVWReal Estate Holdings, LLP), 240 B.R
24, 30 (Bankr. D. Ariz. 1999) (discussing HIIlis).
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i ncrease, P&GE s contingent right to recover transition costs,?'®
and PGE s causes of action for relief fromthe Accounting
Deci si on. '°

Nonet hel ess, the court believes the Conm ssioners’

15 California |law provides that retail custonmers within
P&E s territory as of Decenber 20, 1995, have a “nonbypassabl e”
obligation to Pay P&E s transition costs, which cannot be avoi ded
by switching electricity providers. See Public Util. Code 88 367,
369, 370 and 8 392(c)(2¥. Al t hough PGE s rights to recover the
transition costs are contingent, numerous courts have recogni zed
that contingent rights are protected “property” of the estate for
pur poses of the automatic stay. See generally Oficial Conmittee
of Unsecured Creditors v. PSS Steanship Co., Inc. (Inre
Prudential Lines, Inc.), 107 B.R 832, 839 and 843 (Bankr.
S.D.N. Y. 1989) (debtor’s contingent rights to use net operating
| osses to offset future income were property of estate, and where
debtor’s parent corporation could prevent debtor from using such
| osses by claimng worthless stock deduction, such deduction
“woul d constitute a violation of the stay contained in 8§ 362(a)(3)
and shoul d be enjoined”); Gunport v. Interstate Commerce Commin
(In re Transcon Lines), 147 B.R 770 (Bankr. C. D. Cal. 1992)
(debtor’s “filed rate clains” were property of bankruptcy estate,
and federal agency’s regul ations ?overning all owability of such
cl ai ms, promul gated specificall or application to debtor’s case,
were void as to debtor’s estate); Burgess, supra, 234 B.R 793
(surveying cases re property of estate). Cf. Wade v. State Bar of
Arizona (In re Wade), 115 B.R 222, 228 (9th Cr. BAP 1990)
(nontransferabl e professional license is not a property interest),
aff'd, 948 F.2d 1142 (9th G r. 1991); Pension Benefit Guaranty
Corp. v. Braniff Airways, Inc. (In re Braniff Airways, Inc.), 700
F.2d 935, reh. den., 705 F.2d 450 (5th Cr. 1983) (“[w e cannot
accept Braniff’s characterization of [airport |anding] slots as
its property”).

16 P&E asserts that CPUC s interpretation of AB 1890
anounts to an unconstitutional “taking” or is otherw se invalid.
P&XE s causes of action are property of the estate. See
Nu- Process Brake Engineers, Inc. v. Benton (In re Nu-Process Brake
Engi neers, Inc.), 119 B.R 700, 702 (Bankr. E.D. M. 1990)
(debtor's right to pursue reinstatenent of sale tax license
pursuant to Mssouri statutory |aw was asset of its Chapter 11
estate?. InFIenenting and enforcing the Accounting Decl sion
arguably could be acts to “exercise control” over these causes of
action, because if rates are set pursuant to the Accounting
Deci sion then PGE m ght not have enough time to collect its
transition costs before March 31, 2002, even if the Accounting
Decision is later reversed. See footnote 12, supra, and
acconpanyi ng text.
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i npl enentati on and enforcenent of the Ordering Paragraphs fal
within the “police and regul atory” exception to the automatic
stay. 11 U.S.C. 8 362(b)(4).

Section 362(b)(4) provides, in relevant part:

(b) the filing of a [bankruptcy petition] does not
operate as a stay -

(4) under paragraph (1), (2), (3), or (6) of
subsection (a) of this section, of the comrencenent
or continuation of an action or proceeding by a
governnmental unit ... to enforce such governnenta
unit's ... police and regul atory power, including
the enforcenent of a judgnent other than a noney
j udgnment, obtained in an action or proceedi ng by
t he governnental unit to enforce such governnenta
unit's ... police or regulatory power.

11 U.S.C. § 362(b)(4).

Exceptions to the automatic stay are construed narrowy.

Hllis Mtors, supra, 997 F.2d at 590. The Ninth G rcuit has held

that the “phrase ‘police or regulatory power’ refers to the

enforcenment of laws affecting health, welfare, norals and safety,

but not regulatory laws that directly conflict with the control

the res or property by the bankruptcy court.” Universal Life

of

Church, Inc. v. US. (In re Universal Life Church), 128 F.3d 1294,

1297 (9th Gr. 1997) (citing Hllis), cert. denied, 524 U S. 952

(1998). The Ninth Grcuit elaborated this standard in two tests

for determ ning whet her governnental actions fit wthin the
section 362(b)(4) exception:

(1) the "pecuniary purpose" test and (2) the
"public policy" test. NLRB v. Continental Hagen
Corp., 932 F.2d 828, 833 (9th Cr. 1991). Under
t he pecuni ary purpose test, the court determ nes
whet her the governnent action relates primarily to
the protection of the governnent's pecuniary
interest in the debtor's property or to natters of
public safety and welfare. [d. |If the governnent
action is pursued solely to advance a pecuniarr
interest of the governnental unit, the stay wll be
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i nposed. Thomassen v. Division of Med. Quality
Assurance (In re Thomassen), 15 B.R 907, 909 (9th
Cr. BAP 1981).

The public policy test "distinguishes between
government actions that effectuate public policy
and those that adjudicate private rights."

Conti nental Hagen, 932 F.2d at 833 (quoting NLRB v.
Edward Cooper Painting, Inc., 804 F.2d 934, 942
(6th Cr. 1986)).

Uni versal Life, 128 F.3d at 1297.%

Addressing the “pecuni ary purpose” test, PGE argues that the
hi gh cost of wholesale electricity is an unavoi dable fact, and the
Accounting Decision sinply nakes a pecuniary choice to shift nuch
of that cost fromP&&E s custoners (and the State of California)
to PGXE. That may be so, but the primary purpose of the
Accounting Decision — taken as a whole — and the Ordering

Par agr aphs — | ooked at specifically as to PG&E — is to inplenent

7 plication of the tests outlined by Universal Life is

Ap
not entirek% clear. Although that case directs this court to
det erm ne et her the governnent action relates “primarily” to its
pecuniary interest, the opinion |ater states, in dicta, that
“ITolnly 1f the [governnment’s] action is pursued ‘solely to advance
a pecuniary interest of the governnental unit’ will the automatic
stay bar it. Thomassen, 15 B.R at 909.” Universal Life, 128
F.3d at 1299 (enphasis added) (dicta because court was rejecting
i nverse proposition: that IRS “nust have no pecuniary notive at
all to fall within section 362(b)(4)”). The Universal Life
court’s quotation appears nowhere in Thomassen and appears to be a
m sreadi ng of that case. Later cases have quoted both the
“primarily” and the “solely” | anguage of Universal Life. See In
re Dunbar, 235 B.R 465 (9th Cir. BAP 1999) (dicta, because court
did not decide 8 362(b)(4) issue), aff’'d, 245 F. 3d 1058 (9th Cr
2001); First Alliance, supra, 2001 W. 568475 at p.*7 (dicta,
because court held that agency actions fell “squarely within its
public policy mandate” and were “primarily concerned with consuner
protection”). This court does not resolve this anbiguity because,
as set forth in the text, the actions of the CPUC are prinmarily
within the “public policy” test rather than the “pecuniary
pur pose” test.
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an inportant public policy, viz rate-naking.'® The fact that the
result may be a negative econom c inpact on PGE, and a positive
econom ¢ i npact on PGE s custonmers, does not change the fact that
CPUC s rate-making inplenments public policy. See Berg v. Good
Samaritan Hospital (In re Berg), 230 F.3d 1165, 1168 (9th Gr

2000) (rejecting argunent that benefit to private party underm ned
“public policy” nature of governnent action as “overly-literal”
interpretation of pecuniary purpose test).

PGXE next argues that rather than inplenmenting public policy
the Accounting Decision nerely “adjudicates” “private rights.”
P&E apparently nmeans that the Accounting Decision favors
consuners at its expense. That does not turn the Accounting
Decision into an adjudication. To the contrary, the Accounting
Decision is nore legislative in character. It affects rates

within PGE s historic territory, rather than deciding any cause

18 Inits Eapers P&E el aborates that the effect of the
Ordering Paragraphs is to “confer an econom c benefit on
el ectricity consunmers — artificially |ow, belowcost rates — at
t he expense of the estate and its creditors.” The court |ooks to
t he substance of CPUC s action, not just its form and finds sone
factual and | egal support for PGXE s argunent. See In re Jal Gas
Co., 44 B.R 91, 94 (Bankr. D. N.M 1984) (order of state public
utilities conm ssion requiring debtor utility to reinburse
custoners for alleged overpaynents held within scope of
8§ 362(a)(1l)). See also In re Charter First Mortgage, Inc., 42
B.R 380, 384 (Bankr. D. O. 1984L (action by State of Washi ngton
seeking restitution of noneys on behalf of certain citizens for
vi ol ati ons of Consumer Protection Act was subject to automatic
stay). But cf. Commonwealth of Mass. v. First Alliance Mg. Co.
(Inre First Alliance Mg. Co.), BR _ , 2001 WL 568475 (9th
Cr. BAP 200%% (discussing Ninth Grcuit authority, and
criticizing arter First Mrtgage for not distinguishing between
state’s acts through “entry of judgnent,” which typically are not
stayed, and “enforcenent of judgnent” against the estate, which
typically is stayed).

Nonet hel ess, even if CPUC s actions have a pecuniary
conponent, for the reasons set forth in the text those actions are
primarily rate-making, which is within the “public policy” test.
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of action between individual consuners and PGXE; and it does not
give refunds to individual consuners who used to live in that
territory or who nove out in future. Therefore, the Accounting
Deci si on does not “adjudicate” “private rights.”?*

PGXE al so argues that the Accounting Decision is an attenpt
to avoid the federal “filed rate doctrine,” which allegedly
requires CPUC to set retail rates at |east equal to P&E s
whol esal e cost of electricity. 1In other words, PGE cl ains CPUC
was notivated to use a nmethodol ogy that nets-out PG&E s nonthly
profits and | osses over the entire period of the retail rate
freeze, so that it could argue that over tine PGE has recouped

its whol esal e costs, even if PGE has not recouped its whol esal e

19 The court recognizes that transferring negative bal ances
fromthe TRA to the TCBA may reduce or elimnate PGE s eventua
recovery of its transition costs fromretail consumers, unless
CPUC s decision is reversed or nodified. That effect, however,
cannot be separated from CPUC s rate-nmaking function, in part
because the TCBA serves both to neasure the end of the rate freeze
and to nmeasure PG&E s recovery of its transition costs. Nor are
t he Ordering Paragraphs anal ogous to “enforcenent of ... a noney
judgment,” which I's an exception to section 362(b)(4). The
negati ve bal ances or “di sconnect” recorded in the TRA are not
“clainms” by anyone agai nst PGXE and there is no “judgnent” agai nst
PGE. Nor is transferring the negative bal ances to the TCBA
equi valent to “enforcenent” of a judgnment such as |evying a bank
account. The TCBA is nore of a bookkeeping device than a bank
account. Cf. First Alliance, supra, BR _ , 2001 W 568475
(hol ding that 8§ 362(b)§4) al | ows governnental unit to obtain a
j udgnment but not to enforce that judgnment against the estate’s
assets). Changing the “bal ance” of the TCBA is sinply one aspect
of ultimately determ ning what rates PGE may collect in future to
recover its transition costs. That is inseparable fromrate-
maki ng. See Behles v. New Mexico Public Service Conm ssion
(Application of Tinberon Water Co., Inc.), 114 NNM 154, 158-159;
836 P.2d 73, 77-79 (1992) (regulators’ decision to deny bankr upt
utility a reasonabl e rate of return on $2, 245,186 invested in
wat er system on ground that investnent was not by utility but by
custoners as "contributions in aid of construction,” was part of
rate-maki ng and within police and regul atory power exception to
automatic stay), distinguishing Jal Gas, supra, 44 B.R 91.
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costs in sone individual nonths.

PGXE s argunent msses the mark. The Accounting Decision is
no less an inplenentation of “public policy” because CPUC chose
one rate-making cal culus over another. To the contrary, that
choice is the essence of CPUC s rate-nmaking authority over P&E as
a public utility, and regulation of utilities “is one of the nbst
inportant of the functions traditionally associated with the
police power of the States.” Ark. Electric Coop. Corp. v. Ark.
Pub. Serv. Commin, 461 U.S. 375, 377 (1983). CPUC s rate-nmaking

deci sions involve a conplex analysis of legislative intent and a
host of other factors, as set forth in the Accounting Deci sion.
The fact that inplenenting that decision is expected to be
expensi ve for PGXE does not take away fromthe inportant public
policy decisions involved.

Moreover, PGE s limtation on rate-naking would be
i npossible to inplenent. |If the automatic stay barred CPUC from
applying its view of AB 1890, as P&E suggests, would it al so bar
CPUC fromsetting rates based on any other charge that coul d
result in a nonthly loss for PGE, such as P&E s share of nucl ear
decomm ssi oni ng costs? Wuld the automatic stay bar only rate
decreases but not increases, like the three-cents per kil owatt
hour increase in the Accounting Decision itself? The bottomline
is that PGE woul d sinply use the automatic stay to substitute its
own rate (based on the assunption that CPUC is wong on sone
i ssues) for the existing rate. The automatic stay is not intended
for that purpose.

In sum the Ordering Paragraphs inplenment CPUC s “public

policy” decisions in setting public utility rates. The “police
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and regul atory” exception to the automatic stay applies to
i npl enent ati on and enforcenment of the Accounting Deci sion,
i ncluding the Ordering Paragraphs. ?°

D. There is no basis for an injunction under section 105 in

view of CPUC s sovereign 1i munity.

P&E argues that section 105 provi des broader relief than
section 362. It is correct. The Ninth Grcuit has stated:

There [is] a procedural avenue to forfend

20 Qt her courts have gone further than this court in ruling
that, notw thstanding a pecuniary Purpose t he governnental action
at issue primarily inplenmented public policy. For exanple, the

Second Circuit held that, under section 362(b)(4), t he Federa
Communi cat i ons Conmi ssi on was not stayed fromre-auctioning the
debtor’s license solely because the debtor failed to nmake tinely
| icense paynents. The Second Circuit reasoned that Congress “was
not chiefly interested in maxim zing |icense-hol ders
contributions to the fisc” but instead used licensees’ ability to
make tinely paynments as a “predictive nechanisni to assure that
licensee was “nost likely to use [radio spectrun] Licenses

efficiently for the benefit of the public.” Inre F.CC , 217
F.3d 125, 131-137 (2nd Cr. 2000) (enphasis added), cert. denied
sub nom Next WAve Personal Comunications, Inc. v. F.C C., u. S

__, 121 S.¢t. 606, 148 L.Ed.2d 518 (2000), quoting F.C. C. V.

Next Wave Personal Communi cations, Inc. (In re NextWiwe Persona
Communi cations, Inc.), 200 F.3d 43, 54 (2nd Cr. 1999), cert.
deni ed, Uus _ , 121 S.Ct. 298, 148 L.Ed.2d 240, reh. denied,
__us _ , 121 S.C. 609, 148 L.Ed.2d 519 (2000) (enphasis
added). This court need not go as far as the Second Circuit to
rule that although CPUC al | egedly has a pecuniary purpose in
shifting the cost of California’s electricity energency to PGEE,
it is doing so as part of the publlc pur pose of rate-naking.

I n anot her analogous case the Suprene Court has held that the

“police and reg uIatorY exception underlying both section 362 and
28 U.S.C. 8 959(b) allowed a state to enforce environnenta
protection | aws preventing abandonnent of a hazardous site, even
t hough enforcing those aws would drain assets of the estate and
even though the bankruptcy court had found that the “City and
State are in a better position in every respect than either the
Trustee or debtor’s creditors to do what needs to be done to
protect the public against the dangers posed by the [hazardous]
facility.” Mdlantic Nat. Bank v. New Jersey Dept. of
Environnental Protection, 474 U S. 494, 498 and 504 (1986)
(quoting bankruptcy court). Again, public policy superseded
pecgniary considerations. See also Tinberton Water, supra, 836
P.2d 73.
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state actions that are not subject to the automatic
stay but that threaten the bankruptcy estate: a
request for an injunction under 11 U S.C. § 105.
The bankruptcy court's injunctive power is not
l[imted by the delineated exceptions to the
automatic stay ....

Guntz v. County of Los Angeles (In re Guntz), 202 F.3d 1074,

1087 (9th Gr. 2000) (en banc). See also National Labor Relations

Board v. Jonas (In re Bel Air Chateau Hospital), 611 F.2d 1248,

1251 (9th Gr. 1979) (stays of regulatory proceedi ngs are not

automatic, but can be granted if party shows necessity for stay).
Nonet hel ess, apart from section 362, PGE has not shown any

possi bl e violation of federal |aw by the Comm ssioners. It is

wel | established that the “[e] xercise of 8 105 powers nust be

i nked to anot her specific Bankruptcy Code provision.” Gaves V.

M/rvang (In re Myrvang), 232 F.3d 1116, 1125 (9th Cr. 2000). The

fact that PGXE will suffer significant |losses if the Accounting
Decision is enforced does not constitute a violation of federal
| aw. See Baker & Drake, Inc. v. Public Service Conmin of Nevada
(In re Baker & Drake, Inc.), 35 F.3d 1348, 1354 (9th Cir. 1994)

(“Sinmply making a reorgani zation nore difficult for a particular
debtor” does not rise to level of frustrating Congress’ purposes
and objectives). In short, PGE has failed to show any statutory
basis to invoke section 105 to prevent CPUC fromcarrying out its
rat e- maki ng functi ons.

E. Even if an injunction could issue, PGE has not

denpnstrated irreparable harm a bal ance of hardships in

its favor, a likelihood of prevailing on the nerits, or

that the public interests would be served.

If the court is in error about the absence of any threatened
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violation of federal law, then the question of whether or not an

i njunction should issue turns upon the traditional elenments of
whet her there is a denonstration of irreparable harmto plaintiff,
t he bal ance of hardships, a |likelihood of prevailing on the
merits, and the advancenent of the public interest. See Johnson

v. California State Bd. of Accountancy, 72 F.3d 1427, 1430 (9th

Cr. 1995). Alternatively, a prelimnary injunction may issue if
t he novant denonstrates “either a conbi nation of probable success
on the merits and the possibility of irreparable injury or that
serious questions are raised and the bal ance of hardships tips
sharply in his favor.” 1d. at 1430 (enphasis in original
guotation marks and citations omtted).

In the bankruptcy context, there is authority that a threat
to the debtor’s ability to reorganize or interference with the
bankruptcy court’s jurisdiction can establish or substitute for
the various elenents in appropriate circunstances. See Walsh v.

West Virginia (Inre Security Gl & Gas), 70 B.R 786, 793 n. 3

(Bankr. N.D. Cal. 1987) (interpreting “success on the nerits”

el enment in bankruptcy context); Public Serv. Co. of New Hanpshire

V. New Hanpshire (In re Public Serv. Co. of New Hanpshire), 98
B.R 120, 124 (Bankr. D.N.H 1989) (sane); LTV Steel Co. v. Board
of Educ. (In re Chateaugay Corp.), 93 B.R 26, 29 (S.D.N Y. 1988)

(“irreparable injury” elenent); Garrity v. Leffler (Inre

Neuman), 71 B.R 567, 571 (S.D. N Y. 1987) (“irreparabl e damge”

el enment); Maxicare Health Plans, Inc. v. Centinela Mammopth Hosp.
(Inre Family Health Servs., Inc.), 105 B.R 937, 945 (Bankr. C.D
Cal. 1989) (“public interest” elenent).
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None of these elenments is present.?
1. No irreparable harm PG&E predicts that between now

and March 31, 2002, when it will be entitled under AB 1890 to

raise rates, it may lose as nuch as $4 billion. That is an

enor nous sum of noney for any entity to | ose, but PGXE has not
shown that even in the face of such | osses, reorgani zati on woul d
be threatened. Nor has P&E shown any ot her irreparable harmthat
woul d warrant the extraordinary remedy of interfering with state
regul ation, or interposing this court’s injunction in place of
PG&XE s normal avenues for relief fromthe Accounting Deci sion.

Cf. Penn. Pub. Uil. Commin v. Metro Transportation Co. (In re

Metro Transportation Co.), 64 B.R 968, 973-975 (Bankr. E.D. Pa.
1986) . 2

21 The court rejects PGE s argunment that under Bel Air the
court can issue an injunction based solely on a “threat” to assets
of the estate. In Bel Air the Ninth Crcuit stated that if
regul atory proceedi ngs “threaten the assets of the estate, the
decision to issue a stay can then be made on a discretionarK
basis,” and such stays “are appropriate when it is likely that the
[regulators’] court proceedings wll threaten the estate’s
assets.” Bel Air, 611 F.2d at 1251. This court reads Bel Air’'s
coments as expressions of when bankruptcy courts shoul d consider
injunctive relief, not an evisceration of the standards for
granting such relief.

The court also rejects P&G&E s argunent that an injunction
shoul d i ssue because of CPUC s all eged “bad faith,” consisting of
actions that are allegedly “seriously and substantially
i nconsi stent with the provisions of the Bankruptcy Code — actions
that, in the reorgani zation context, threaten the rehabilitative
policies underlying chapter 11 of the Bankruptcy Code.” Pub.

Serv. Co., 98 B.R at 125. CPUC s actions are a proper exercise
of its police and regul atory power, not inconsistent with the
Bankruptcy Code but to the contrary specifically excepted fromthe
automati c stay.

22 In Metro Transportation the court enphasized the
“extraordinary” situation and that its injunction was only
prelimnary. Metro Transportation, 64 B.R at 974 and 976. That
court tenporarily enjoined an agency’s denial of the debtor taxi-
cab conpany’s application to self-insure, and encouraged the
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2. Balance of hardships. PG&E has nmade no showi ng what

hardshi ps would follow fromthe projected financial consequences
of the Accounting Decision. Nor has PGE shown that any hardshi ps
toits creditors, its shareholders or PGE itself woul d outwei gh
the hardships to its custoners and to California if the rate
freeze were lifted, or if any part of the Ordering Paragraphs were
enj oi ned.

3. Li kel i hood of prevailing on the nerits. This

el ement for an injunction is difficult to apply to this case.
Shoul d the court specul ate whether PGE will ultimately have the
Accounting Decision reversed by CPUC or the California state
courts, and enjoin its enforcenent pending the outcone of those
proceedi ngs? Should this court stay enforcenent of the Accounting
Deci sion | ong enough for PGE to prosecute its “filed rate”

clainms, either in state courts or in federal district court?

These questions are inpossible to answer, but suffice it to say
that the court will not specul ate whether PG&E wi || be successful
in any or all of those fora. As already noted, P&E has not shown
that the Accounting Decision prevents it fromreorganizing. PGE
has not nmet its burden to show a |ikelihood of prevailing on the

merits.

debtor to pursue normal avenues for review of the agency’s action
to avoid federal-state conflicts. The court enphasized that the
agency had made no findings on the key issue of the debtor’s
financial ability to self-lnsure that shutting down the business
woul d be contrary to the agency’ s stated goal of protecting

acci dent victins because pre- existing victimecreditors would not
be paid, and that the agency’s action not only threatened the
reorganization but woul d al so i npede |iquidation, cause |oss of

j obs and deprive the public of over half its taxi-cabs. 1d. at
973-975. PG&EE has presented no simlar facts.
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4. Public interest. The public interest will not be

served by issuing an injunction. The court cannot inagine how it
coul d take a 59-page decision of the Conmm ssion — containing 78
findings of fact, 32 conclusions of law, and 12 ordering

par agr aphs — exci se exactly two of the ordering paragraphs, and
stay their enforcement. Moreover, doing so would create
jurisdictional chaos. The public interest is better served by
deference to the regulatory schene and | eaving the entire

regul atory function to the regulator, rather than selectively
enjoining the specific aspects of one regul atory deci sion that
P&E di sputes. PG&E has all the usual avenues for relief fromthe
Account i ng Deci sion, including appellate review and

reconsi deration by CPUC. These alternatives may be particularly
apropos in the constantly-changi ng factual and regul atory
environnent. How would this court stay enforcenent of all or part
of the Accounting Decision without reviewing the nmerits of that
decision and interfering with these normal review procedures? How
woul d t he Comm ssion deal with PGE s own pending notion to
reconsi der the Accounting Decision if the court enjoined CPUC as
requested? There are no answers. PG&E has nade no show ng why
such jurisdictional collision and interference with CPUC s ongoi ng
regul atory functions would be in the public interest.

F. CPUC is entitled to disni ssal.

The First Anended Conplaint, as noted above, seeks a
declaration as to the applicability of the automatic stay and a
prelimnary and permanent injunction. Under sovereign immunity
principles the court cannot inpose either formof relief against

the Comm ssion, but the court can determ ne whet her the
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Conmmi ssi oners shoul d be enjoined under the Ex Parte Young

doctrine, based on the court’s determ nati ons whet her section 362
applies or whether there is sone other basis for an injunction
under section 105. The court has determ ned that section

362(b) (4) exenpts CPUC s rate-nmaking function, as enbodied in the
Accounting Decision, fromsection 362(a)(1) and (3). In addition,
P&E has not all eged any other actual or threatened violation of
federal law. Therefore, since P&E is not entitled to any relief
under the First Amended Conplaint, it should be di sm ssed.

V. Concl usion

In light of the foregoing, P&E s Prelimnary |Injunction
Application will be denied, the Motion To Dismss wll be granted
and the Mdtion For Summary Judgnent will be denied as noot.
Counsel for CPUC should submt a formof order consistent with
t hi s Menorandum Deci si on and should conply with B.L.R 9021-1 and
9022- 1.

Dated: June 1, 2001
[ s/

_ Denni s Mont al
Uni ted States Bankruptcy Judge
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